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Divorce Court: Three Pitfalls CPA Experts Should Avoid
By William Barrett III, CPA
(VSCPA) Nearly half of all recent first marriages will end in divorce, according to projections from the National Center for Health Statistics.(1) With a 50-50 chance of divorce facing newlyweds, many may eventually need to turn to CPAs for expertise. We will be called upon more and more to help clients navigate through divorce actions, but to represent clients fairly, even the most seasoned of CPA experts must be aware of three divorce court traps: valuation of equitable distribution, lengthy written reports and professional mindset on the stand. 


Equitable Distribution
Larry Diehl does not excite easily. The veteran divorce attorney, scholar and true Luddite -- a fax machine is the closest he comes to communication technology -- does however get all toasty and tingly when he hears a testifying expert utter the word "discount."
Diehl, who wrote much of the Code of Virginia statutes on divorce, has had his hand in many of the Commonwealth's biggest divorce cases. "When I hear the opposing expert opine about discounts for lack of marketability or a minority interest, it is 'dead-on-arrival' for the other side. To me, it is the greatest pitfall that an expert can fall into."
Under Virginia Statute § 20.107.3, the term "fair value" is called for in equitable distribution matters. However, fair value is not defined. To many accounting and legal practitioners, the first valuation standard that comes to mind is "fair market value." But there is a big difference in valuing closely held businesses and professional practices for equitable distribution in Virginia.
In Revenue Ruling 59-60, the IRS established fair market value (FMV) as the standard to use for hypothetical "arm's length" sale. FMV uses the concept of a free-market transaction where a property exchanges hands, on a certain date, from a willing seller to a willing buyer. Both parties are under no compulsion to transact and each has knowledge of all relevant facts. Therefore the value established reflects the labors of the seller and the risks of the new buyer. The risks of the buyer are evaluated and then discounted against the seller's value, arriving at a fair market value. In other words, both the buyer and the seller are fairly represented in the final transaction price.
In Virginia divorce actions (I say Virginia because many states still mandate the FMV standard in divorce), a newer concept is being perfected -- the business will not be sold. Therefore, another standard -- intrinsic value -- is required to ascertain value as of a certain date. Intrinsic value is the value of a business to a specific owner based upon the worth to husband and wife, and the value to the marital partnership that the court is dissolving (Code 1950, § 20-107.3, subd. A). Intrinsic value is the real worth of the business, as distinguished from the current market price of a business for sale. 
The most recent and precedent-setting case in Virginia is the 1998 Circuit Court decision and 2000 Appellate Court affirmation in Howell v. Howell. This complex case was truly "a classic battle of the experts" and hinged on the marital value of the husband's partnership interest in a large law firm. The husband's expert stated that the value was the net of his capital account plus his share of the firm's net income, discounted for minority status, marketability and other issues.
The spouse's expert, used intrinsic value to make his case. He took no discount because no sale or transfer of partnership interest was foreseeable, and no individual or group within the firm exercised majority control. The courts agreed.
"In light of Howell, it is reasonable to conclude that use of the term 'fair value' in Virginia is not as a valuation term of art, but as a substitute for the term "intrinsic value."(2) 
The Written Report
Carl Witmeyer is another veteran divorce attorney and has also served as a commissioner in chancery (a court-appointed individual who rules on fault issues, and in many Virginia jurisdictions rules on equitable distribution). Witmeyer believes form over substance in the written report is a huge problem.
"When I see that the other side's expert has handed in a 50-plus page report, I know the trier of fact is going to tune out somewhere in that pile," Witmeyer said. "Judges want the basis and the merits of an expert's opinion, yet many experts go off-target in their written reports and in testimony before the judge."
Carl also cites the Howell v. Howell case. "Howell was heard before a commissioner, a circuit court judge and the judges of the Virginia Court of Appeals. The husband's expert had a door-stopper-sized report. The wife's expert had a report that illustrated the issues and methodology to arrive at a marital value. The expert stuck with the facts in the case and presented them in a manner that could be easily reviewed."
Since equitable distribution is so case-specific in Virginia, the written report, like live testimony, takes more than specialized expertise to withstand challenge by the opposing attorney and experts, and be understood and relied upon by the judge. Sometimes it comes down to the art of the expert intuitively knowing what and what not to say in the moment of writing and speaking.
As Terry Batzli, a Virginia lawyer who specializes in divorce valuation litigation, points out, "You can be the most knowledgeable valuation expert in the world, but if you cannot communicate properly in this tumultuous environment, you will not prevail."
Professionalism
A third pitfall seems to plague the most novice and most senior of experts: professionalism on the stand.
In one of the first divorce cases I testified in, I asked the attorney for her thoughts on my testimony. She responded that the testimony itself was spot-on. However, she said, "You didn't need to be so mean to the other attorney. He was just doing his job."
It is a revelation that still haunts me. The attorney was essentially saying, "This is not about you; it is about how others perceive your professional opinion!"
Subconsciously, I was "discounting" the value of the opposing attorney's questions. At the time, I thought the answers I gave were straightforward explanations of neutral opinion supported by case facts. While the explanations may have been, the delivery was not.
I picture the judge, silently listening, seasoned by years of hearing divorce experts testify. He is saying to himself, "Everyone else here is just doing their job. But this guy is taking it personally."
In an issue of the National Association of Certified Valuation Analysts' The Valuation Examiner, John Marcus, a nationally known valuation expert, stated, "My [attorney] friend shared her frustrations with me. She said that she could either find an analyst with integrity and no testimony experience, or an 'expert' with much courtroom experience and no integrity at all."
The author wishes to thank the following attorneys for contributing to this article. Each is a distinguished member of the American Academy of Matrimonial Lawyers: Lawrence D. Diehl, Attorney at Law, Hopewell; Carl J. Witmeyer, II, Witmeyer & Allen, PLC, Ashland; and Terrence R. Batzli, Barnes & Batzli, PC, Glen Allen. 
WILLIAM C. BARRETT III, CPA CVA, CTP, CCFM, of Richmond, has more than 20 years of experience in public accounting, tax planning and compliance, and divorce and commercial litigation services serving clients in a wide variety of industries. He has investigated fraud in corporations, boards of directors and medical practices, and has directed teams investigating white-collar fraud and other issues. Email him at Bill.Barrett@BarrettPC.com.
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